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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SECURITIES AND EXCHANGE
COMMISSION,

No. C00-823C
Plaintiff,
RECEIVER’S SUPPLEMENTAL
\'2 REPORT REGARDING ASSET
RECOVERY EFFORTS AND
JOHN WAYNE ZIDAR, et al., MOTION FOR APPROVAL TO
LIQUIDATE CHINESE BONDS
Defendants.
NOTE FOR MOTION:
September 30, 2005

COMES NOW the court-appointed Receiver who submits this report in compliance with
the Court’s March 15, 2005 Order (“Order”). The Receiver was directed to report to the Court
within six (6) months regarding asset recovery efforts and the status of any supplemental
distributions. The Receiver is currently managing $925,478.06, most of which was recovered
after the April 14, 2005 initial distribution. The Receiver recommends not distributing the
$945,046.13 until it has exhausted all reasonable and economically prudent efforts to recover
other additional assets as identified and discussed in Section II below.

L. The Initial Pro Rata Distribution

On April 14, 2005, the Receiver transmitted nearly $24.5 million to investor claimants,
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including payments totaling $12,759,105.41 to approximately 1,676 investor claimants who were
not represented by attorney David Smith. At the same time, the Receiver wired funds to attorney
David Smith’s account at the Sun Trust Bank in Alexandria, Virginia in the following amounts:
(1) $11,608,829.20 representing the entire sum owed Smith’s clients pursuant to the Amended
Distribution Report, and (2) $128,562.90 that was frozen at ANZ Bank New York and belonged
to some of Smith’s clients.

The distributions comprised the total assets recovered by the government and/or the
Receiver prior to the date of the pro rata ratio calculation (February 23, 2005) less deductions for
fees and costs that were approved in the Order. A table summarizing the history of account
activities prior to February 23, 2005 is attached as Exhibit A to the Declaration of Michael D.
McKay (“McKay Dec.”) at §2.

After filing its February 24, 2005 Motion Seeking Approval of the Amended Distribution
Report, the Receiver recovered more assets and its investment account earned additional income.

The new funds, listed below, have not been distributed to the defrauded investors.

Date of Activity Type of Activity Investment Account
Balance

02/28/05 $27,159.25 Interest Income $24,829,782.20"
03/16/05 (81 09, 198.30) Receivership $24,729,583.90

Fees
03/31/05 $30,978.01 Interest Income $24,760,561.91
04/30/05 $14,195.06 Interest Income $278,259.36°
05/18/05 ($62‘,‘275.50) Receivership $215,983.86

Fees
05731705 $1,178.90 Interest Income $217,162.76 I
06/08/05 ($2,801.30) Receiver costs’ $214,361.46 I

! This balance reflects the fact that the initial pro rata distribution did not include (1) $167,500.00 for future fees and
costs pursuant to a March 15, 2005 court order or (2) assets recovered and income earned after the Amended
Distribution Report was calculated and submitted to the Court,

2 Pursuant to March 15, 2005 court order.

? This amount reflects balance after the April 14, 2005 distribution.

* Pursuant to May 17, 2005 court order.

% Pursuant to May 19, 2003 court order.
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Date of Activity (Cont.) Type of Activity (Cont.} Account Balance
06/08/05 $727,780.09 Proceeds from $942,141.55
claim in Macari/Merrydale
investment
06/30/05 $1,463.57 Interest Income $943,605.12
[ 07/31/05 $1,441.01 Interest Income $945,046.13
08/01/05 ($20,571.59) Investor $924 474 54
Distributions®
08/03/05 ($536.75) Investor $923,937.79
Distribution’
08/31/05 $1,540.27 Interest Income $925,478.06

The Receiver expects the current balance to increase as it investigates other outstanding
resources and prosecutes additional claims on behalf of the investor victims. Section II provides
a more detailed discussion of these efforts and develops the Receiver’s position regarding the
necessity to pursue or not pursue specific potential assets.

I1. Ongoing Asset Recovery Efforts

The March 27, 2001 Order Appointing Receiver directed the Receiver to take custody,
control and possession of property known as the “Receivership Assets.” The Receivership
Assets were defined in the Order Appointing Receiver as:

[aJll money and other assets contributed to Oakleaf International
and Rosewood International investment programs; all money and
assets contributed to Meliorations Management Teem, World
Cultural Center (Samoa) Inc., SBC Inc., Millennium SA, Third
Millennium SA, Privateassets.com SA, Isaacson Global Holding
SA, and PIBC in relation to the Oakleaf International or Rosewood
Intemational investment program; all money and assets contributed
to programs of similar design or purpose operated by defendants
John W. Zidar, John W. Matthews, or Elizabeth A. Phillips, or
relief defendants William H. Cravens or Steven C. Moreland; and
all proceeds, rents, interest, capital gains, and other income
attributable to the use of such money and assets.

Order Appointing Receiver at Section L.

¢ This payment reflects two investor distributions made pursuant to the March 15, 2005 court order. An internal
review recognized that two approved investors did not receive payment at time of initial distribution.
7 Payment made pursuant to July 22, 2005 court order.
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The Receiver also is authorized as follows:
to marshal, conserve, hold, and manage the Receivership Assets
with full power to take such steps as [I] [deem] necessary to secure
such assets including, but not limited to, obtaining an accounting
of the Assets, insuring the Assets, and preventing transfer,
withdrawal, concealment, dissipation, or misapplication of
Assets... to investigate, institute, prosecute, defend compromise
and adjust actions in state or federal court as may, in his sole
discretion, be advisable or proper to recover and protect
Receivership assets improperly or unlawfully held or demanded by
any person, including but not limited to the defendants and relief
defendants herein...
Id. at Section I, subparagraphs a and d.

Accordingly, we have conferred with federal investigators and defense counsel to identify
potential additional assets, and we have been investigating whether it is possible to recoup assets
that may have been transferred from the accounts of the defendants in United States of America
v. John Wayne Zidar, et al., W.D. WA. No. CR0I-108R (“Zidar defendants™). The Receiver has
worked diligently to recover potential assets in a cost-effective manner and appreciates the fact
that it is not useful or beneficial to pursue assets at a cost greater than the potential return on the
asset. Accordingly, the Receiver has focused its efforts on recovering the most realistic and most
viable assets. The following discussion explains the steps taken to date, provides
recommendations and in some cases seeks the Court’s direction on how to proceed regarding
certain assets.

a. Chinese Bonds

The Zidar defendants paid a total of $712,440.00 to purchase 2,450 Chinese Govemment
5% Reorganization Gold Loan of 1913 bonds, each with a face value of £20. The Receiver has
physical custody of the bonds. We recommend that the Court authorize the Receiver to sell the

bonds for collector’s value. We note the efforts of the American Bondholders Foundation
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(“ABF”) to redeem the bonds for many times the value than could be received by sale as
collector’s items. Our recommendation is based on our analysis that the ABF is not likely to
succeed in redeeming the bonds.

The bonds at issue were issued by the Chinese government in 1913. According to our
research and the court testimony in the criminal trial against the Zidar defendants, the Chinese
government paid interest on the bonds until 1939, but it has refused to pay interest or the face
value of the bonds since that time. See court testimony of Hal Scott, Harvard Law School
professor and expert on international finance attached as Exhibit B to the McKay Dec at §3. The
bonds have been resold for many years as collector’s items, with retail prices ranging from $20 -
$300. /d atp. 188,

The ABF is an organization representing U.S. citizen holders of defaulted Chinese bonds.
The organization is dedicated to obtaining payment on the bonds through lobbying of the U.S.
government and various other methods. To date, it has not been successful in redeeming any
bonds. The ABF estimates the value of each bond as up to approximately five million dollars.

(1) Value as Collector’s Item

The current value of the bonds as collector’s items ranges between $10 - $100 per bond.
There was a higher demand for these items a few years ago, but according to information
obtained from bond collectors and dealers, the current supply on the market is far greater than
demand. In general, selling the bonds in bulk, or wholesale, might generate $10 - $20 per bond.
The difficulty would be in finding someone willing to purchase such a large number of bonds.
Our office consulted the following people in arriﬁng at the estimate of $10-$20 for wholesale
prices: Professor K. Geerts Rouwenhorst at the Yale School of Management, Professor Hal Scott

at the Harvard Business School, Historical Bond Dealer Scott Winslow, and Historical Bond
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Dealer George Labare. The bond dealers commented that it would be difficult to find someone
to purchase a lot as large as 2,450, although each person stated that someone might be willing to
purchase all 2,450 at $10 per bond.

Selling the bonds on a retail market may engender higher rates per bond, perhaj)s up to
$100. Bond dealer Scott Winslow stated that he sells them for $75, but it is possible we could
find buyers at $100. Bond dealer George Labare was more pessimistic, stating that we might be
able to sell 20 at a time at $25 per bond. Bond dealer Scott Winslow also recommended selling
the bonds in lots of 100 over a period of time. He noted that he would take on the project,
charging a fee of 10% commission. Since he would be selling at auction houses, there would be
an additional commission of 15-20% for the auction house. Winslow stated that this process
would likely take over a year to complete, but that we would have a greater likelihood of
receiving more than $20 per bond.

An Internet search of Ebay and another on-line auction site revealed asking prices from
approximately $18.82 to $112.94. See auction materials attached as Exhibit C to the McKay
Dec. at {4.

(2) Value as Bonds to Be Redeemed

Our sﬁlﬁ' has had numerous contacts with Jonna Bianco, President of the ABF. The ABF
is no longer accepting bonds to participate in its efforts to have the bonds redeemed because it
had imposed a deadline for registration several years ago. However, since the United States
Attorney’s Office had contacted the ABF before the deadline, Bianco previously stated that if the
Receiver wished, it could register the bonds with the ABF and participate in any efforts by the
ABF to have the bonds honored.

In order to participate in the ABF, a fee of $500 must be paid, the bonds must be
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deposited with the ABF and a standard ABF bondholder agreement and engagement letter with a
law firmm in Tennessee must be executed. The standard agreement and engagement letter call for
the pooling of bond proceeds, so that any recovery on one bond is apportioned among all of the
bondholders registered with the ABF. In addition, commissions and fees add up to 50% of any
recovery. See Amendment to Agreement and Grant of Power of Attorney attached as Exhibit D
to the McKay Dec. at 5.

As noted above, the ABF values the bonds as high as five million dollars per bond, based
on the accrued interest and the increased value of gold per ounce. Thus, even 50% of a fraction
of the value calculated by the ABF would result in a far greater return than selling the bonds for
collector’s value. For years, the ABF has been trying numerous avenues to obtain value for the
bonds, including lobbying the U.S government to pressure China to honor the bonds, asking that
China’s debt rating be downgraded due their default on these bonds, and seeking third-party
countries with debt to China to purchase the bonds and retire their debt by tendering the bonds to
China. To date, we are not aware that the ABF has had any success in receiving value for the
bonds.

Moreover, we have not been able to locate any independent sources who are in any way
optimistic about the chance of redeeming the bonds. During the parallel criminal trial, several
experts testified that the bonds had value only as collector’s items. Hal Scoft, a law professor at
Harvard University specializing in international finance, testified that the Chinese bonds were
not enforceable in any court and had only collector’s value, ranging from $20 - $300 per bond.
See testimony 6f Hal S. Scott, at p. 38 attached as Exhibit B to the McKay Dec. at §3. Professor
Scott also testified that although the British government had oﬁce negotiated a settlement with

China in 1987 with regard to similar bonds, each bondholder received only a small sum—smaller
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than what one could obtain by selling the bonds as collector’s items. Id. at p. 45. Sam Kram, the
historical document dealer who sold the bonds to Zidar and Moreland, testified that the bonds
had only collector’s value. See court testimony of Sam Kram attached as Exhibit E to the
McKay Dec. at 6.

We also contacted other academics who study international finance and historical
documents. Bill Alford, a law professor at Harvard University specializing in international legal
studies stated that while he had not researched the specific issue, he found it very remote that
China would ever recognize the bonds. He stated that China’s position has been consistent
through the years and he cannot imagine why they would change now that China is gaining in
economic importance. Similarly, K. Geert Rouwenhorst, a professor at the Yale School of
Management was skeptical that China would ever recognize the bonds. We have also contacted
other historical document dealers, who were unaware that the bonds had anything other than
collector’s value and attested to the bonds being not at all uncommon. A search on the Ebay
Internet auction site on any given day reveals several of the same kind of Chinese bonds for sale
as collector’s items.

As a result, we believe that it is unlikely that registering the bonds with the ABF will
result in a return to the investors in an expeditious manner. While selling the bonds as
collector’s items will not yield substantial returns, it will provide more certainty than the ABF
approach. We have provided the ABF with a courtesy copy of this report to allow it an
opportunity to provide input if it wishes. Based on the above discussion, the Receiver
respectfully moves the Court to authorize the Receiver to sell the Chinese bonds as collector

items either through a bond dealer or the Ebay Internet auction site,
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b. Belize Trust

Defendant Elizabeth Anne Phillips, a Zidar defendant, caused the creation of a trust under
the laws of Belize. The trust was funded with investor money raised through the Oakleaf Fund,
Rosewood Fund and Sandpiper Fund. Under the terms of the trust, known as the Belize Trust,
the funds each hold an interest in the assets of the trust and are the trust’s beneficiaries.

The Receiver is in communication with a representative of Fiduciarios Privados
Internacional, S.A., Co-Trustee of the trust, and we have received a proposed settlement offer. If
accepted, the offer would result in a sizeable recovery for the investor claimants. On several
occasions, we have requested a full accounting for the trust assets from the representative for
Fiduciarios Privados Internacional, S.A. It is troubling that an accounting has not yet been
forthcoming, especially in light of the representative’s knowledge that the funds are the proceeds
of a proven fraud. We have consulted with officials at the Department of Justice and the
prosecuting attorneys from the local United States Attorney's Office. Together, we are exploring
all alternative avenues to recoup the investor funds in a reasonable and timely manner, The
Receiver recommends reporting to the Court within three (3) months as to the viability of
recovering this asset.

c. AlphaCom, Inc.

The Zidar defendants paid approximately $998,000.00 for 450,000 shares in AlphaCom,
Inc. The shares were seized by the federal government and transferred to my office. The
Securities and Exchange Commission (8.E.C.) sued AlphaCom, Inc. in the Northern District of
Ohio for misrepresenting its assets and technologies (S.E.C. v. Robert Snyder, AlphaCom, Inc, et
al, N.D. Ohio, No. 03-1349).

S.E.C. attomey James Davidson advised our office that AlphaCom, Inc. shares are
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worthless. However, the government has recouped approximately $225,000.00 from AlphaCom,
Inc. and a distributor intends to redistribute the funds to AlphaCom, Inc. investors.

On August 2, 2005, our office contacted the then recently-appointed Claims Distributor,
Michael O’Grady at Kopech & O’Grady, 500 S. Front Street, Suite 1200, Colunﬁbus, Ohio to
assert a claim for the AlphaCom, Inc. shares. O’Grady had just begun his work as the
distributor. We recommend not administering a supplemental distribution until the Receivership
receives a disbursement from O’Grady.

d Capital Investment Concepts, Ltd.

The Zidar defendants invested approximately $305,000.00 with Capital Investments
Concepts and/or Richard Collins. The S.E.C. brought a civil action against Collins (S.E.C. v.
Richard J. Collins d/b/a Capital Investment Concepts, Ltd,, et al. N.D. Ill. No. 01-3085), and it
reports that Collins has no assets. However, on May 18, 2005, we filed a claim for restitution
with the court-appointed Receiver, James Knauer of Indianapolis.

On August 9, 2005, Knauer’s office reported that he had not yet made a recommendation
to the court regarding either the validity or worthiness of individual claim applications or a
distribution plan. We recommend not administering a supplemental distribution until the
Receivership receives a disbursement from Knauer.

e. Gematria Products, Inc.

In July, 1999, the Zidar defendants loaned $500,000.00 to Gematria Products, Inc.
(“Gematria™) located in Carlsbad, California. Dr. Todd Ovokaitys, the founder and President of
Gematria, executed a loan document on behalf of Gematria in which the loan was to be repaid by
July, 2000, along with an amount for profit sharing in lieu of interest payments, The loan was

never repaid. On September 24, 2003, Dr, Ovokaitys testified in the paratle} criminal case
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(United States v. Zidar, et al., W.D. WA, No. 01-CR-00108) that the loan was valid and that
Gematria was still obligated to repay the loan. See Ovokaitys testimony attached as Exhibit F to
the McKay Dec. at §7.

Our office has exchanged correspondence with Gematria’s counsel regarding this matter.
We have advised Gematria that we intend to file a lawsuit to recover these funds if a resolution
canmot be reached by September 23, 2005, We recommend not administering a supplemental
distribution until this matter is resolved either informally or through litigation. The Receiver
recommends reporting to the Court within three (3) months as to the viability of recovering this
asset.

f Interdyne, Ltd.

The Zidar defendants invested approximately $300,000.00 with Kay Cahil! and/or
Interdyne, Ltd. The S.E.C. sued Cahill in Securities and Exchange Commission v. Highland
Financial Corp., Kay L. Cahill d/b/a Interdyne, Ltd, et al., N.D. TX, No. 99-0719. The receiver
in that matter, Doug Skierski of Dallas, reports that the Interdyne accounts were nearly empty.
On March 6, 2002, he reported to the Court that an Interdyne, Ltd. account at the Bank of Utah
contained $270.80. Skierski recovered $636,059.12 and distributed the funds pursuant to a July
25, 2003 court order.

The United States also prosecuted a criminal case against Cabill in United States v.
Cahill, E.D. TX, No. 02-CR-00092. Cahill pled guilty to charges related to an international Ponzi
scheme, and she was ordered to pay $6,972,500.00 in restitution on August 23, 2003. Cahillis
serving her sentence. Defendant E. Ann Phillips is identified as a creditor in the Cahill
restitution order. On June 22, 2005, with assistance from Phillips, our office filed é motion to

substitute the Zidar victims for Phillips on the restitution order. See motion attached as Exhibit
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G to the McKay Dec. at 8. The Receiver proposes that it submit a pro rata distribution proposal
to the Court if and when Cahill complies with the restitution order and the Receiver is paid.

g CRP Group

The Zidar defendants invested $1,000,000.00 with the CRP Group and/or Robert
Calloway. The United States is prosecuting Caltoway in United States v. Robert A. Calloway,
C.D. CA, No. 04-CR-334. Federal prosecutors report that Calloway spent almost $10,000,000.00
over nine years, and expensive jewelry appears to be the only remaining asset available for
restitution. The United States Attorney has agreed to keep our interests accounted for if the court
orders forfeiture and restitution. A trial date is set for January 10, 2006. Recovery is unlikely.
However, the Receiver proposes that it submit a pro rata distribution proposal to this Court if and
when Calloway complies with the restitution order and the Receiver is paid.

h. Carnegie Equity Partners

The Zidar defendants paid approximately $3,300,000.00 to purchase bonds from

(Carnegie Equity Partners, an entity controlled by C. David Hallman, The federal government is

prosecuting Hallman for fraud in United States v. Cecil David Hallman, S.D.N.Y, No. 04-00506.
We have contacted the United States Attorney about restitution and it reports that Camegie
Equity Partners has no assets at this time. A trial date is set for November 2005.

The S.E.C. also sued Hallman in Securities and Exchange Commission v. CDH &
Affiliates, Inc., C. David Hallman, N.D. GA., No. 02-017. A final judgment was entered on April
1, 2004 and Hallman was ordered to disgorge $3,128,000.00. S.E.C. attorney Michael Adler
reported on August 23, 2005 that the defendants have not complied with the order to pay and that
it appears unlikely that the defendants will make the payments. See August 23, 2005 Adler letter

attached as Exhibit H to the McKay Dec. at 9. Although recovery is unlikely, the Receiver
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proposes that it submit a pro rata distribution proposal to the Coutt if and when Hallman
complies with a restitution order and the Receiver is paid.

i Thorne Castle

The defendants invested approximately $55,000.00 with Thome Castle and/or Michael
Huxley. On March 10, 2003, Huxley was sentenced to 42 months in custody for money
laundering and conspiracy in United States v. Huxley, E.D. CA., No. 02-CR-05149. He was
ordered to pay $2,223,610.10 in restitution. The S.E.C. also brought an action against Huxley
(S.E.C. v. Huxley, E.D. CA., No. 99-CV-05045). On August 3, 1999, the S.E.C. court concluded
that Huxiey was unable to pay civil monetary penalties, and he was relicved from paying
disgorgement based on the fact that he provided a sworn Statement of Financial Condition
demonstrating an inability to pay disgorgement or civil penalties. See August 3, 1999 court
order attached as Exhibit I to the McKay Dec. at §10. Recovery is unlikely, but the Receiver
proposes that it submit a pro rata distribution proposal to the Court if and when Huxley complies
with a restitution order and the Receiver is paid.

J Fleetwood & Thomas Group

On or about February 6, 1998, the Zidar defendants executed a contract to loan
$65,000.00 to an entity known as the Fleetwood & Thomas Group. Apparently, the funds
enabled the Fleetwood & Thomas Group to purchase timber, and it is believed that the contract
required the Fleetwood & Thomas Group to repay the funds. June Ann Bongirno has been
identified as the Managing Director of the Fleetwood & Thomas Group. Her whereabouts are
unknown. And we have yet to locate an address, phone number or contact person for the
Fleetwood & Thomas Group. Once we locate Bongirno and review the underlying contract, our

office will be in a better position to evaluate whether it is possible to recover the $65,000.00.
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The Receiver recommends that it report to the Court within three (3) months regarding its ability
to enforce this contract.

k. Performance Motor Racing

In 2000, Meliorations Management, a “Zidar defendants” entity, executed an operating
agreement with Barbour Racing International, Inc. to form Performance Motor Racing, LLC, a
Georgia limited liability company. Meliorations Management and Barbour Racing International,
Inc. are the only two members pursuant to the Operating Agreement. A copy of the Operating
Agreement is attached as Exhibit J to the McKay Dec. at J11. The Zidar defendants contributed
$2,000,000.00 to start a car racing team. According to the Georgia Secretary of State,
Performance Motor Racing, LLC is still an active corporation.

A representative of Dick Barbour Racing testified in the criminal trial that Performance
Motor Racing, LLC lost money in 2000 and 2001 when it stopped operating. Dick Barbour

claims that Performance Motor Racing’s assets were sold to pay creditors. Barbour’s attorney

‘has agreed to forward all financial accounting documents to the Receiver for its review.

The Receiver will be in a better position to evaluate whether it has a claim to any assets
once it receives information from Performance Motor Racing, LLC. The Receiver recommends
that a supplement distribution not occur until after it reports back to the Court within three (3)
months regarding efforts to resolve this matter.

i SIMPE Disbursing/Shawn Rice

Between October 14, 1999 and March 3, 2000, the Zidar defendants gave $788,500.00 to
SIMPE Disbursing via wire transfer. On July 29, 2002, Shawn Rice testified in the criminal trial
that he controls SIMPE, or the Society of the Israelite Mosaic Paternal Ethic. The Arizona

Secretary of State reports that SIMPE is an inactive religious organization. Shawn Rice is listed
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