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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
SECURITIES AND EXCHANGE
COMMISSION,
No. C00-823C
Plaintiff,
RECEIVER’S SECOND
V. SUPPLEMENTAL REPORT
REGARDING ASSET RECOVERY
JOHN WAYNE ZIDAR, et al., EFFORTS AND CASE STATUS
Defendants. NOTE FOR MOTION:
February 17, 2006
COMES NOW the court-appointed Receiver who submits this report in compliance with

the Court’s October 27, 2005 Order (“Order”), which directed the Receiver to report to the Court
within three (3) months regarding asset recovery efforts, appellate proceedings and the status of
any supplemental distributions. Due to the fact that several matters are pending, including two
Ninth Circuit appeals (see Section I1, below), the Receiver is unable to propose a supplemental
distribution at this time. The following discussion, however, provides an update and describes
the Receiver’s work to date.

The Receiver has nearly exhausted all economically prudent efforts to recover

outstanding assets and is eager to wind up his work and administer a final monetary distribution.
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The Receiver expects to complete his investigations in the next few months. Based on the
following information, the Receiver petitions the Court to order the Receiver to submit a report
in six months. At that time, the Receiver will also submit a proposed supplemental distribution
plan if the Ninth Circuit has ruled on the two outstanding appeals discussed below. If not, the
Receiver will submit a proposal as soon as the Ninth Circuit rules.
I. Current Balance of Receivership Assets

The following table summarizes the Receiver’s Investment Account activity since its last
report, the September 15, 2005 Supplemental Report Regarding Asset Recovery Efforts and
Motion to Liquidate Chinese Bonds (“September 2005 Report™). The funds, listed below, have

not been distributed to the defrauded investors.

Date of Activity Type of Activity Investment Account
Balance

08/31/2005 $1,540.27  Interest Income $925,478.06'
09/27/2005 $1,680.31 Receiver Costs $923,797.75
09/30/2005 $1,593.05 Interest Income $925,390.80
10/31/2005 $1,696.87 Interest Income $927,087.67
10/31/2005 $183,881.00 Receiver Fees® $743.206.67
11/30/2005 $1,485.79 Interest Income $744.,692.46
12/09/2005 $3,840.93  Receiver Costs $740,851.53
12/31/2005 $1,662.55 Interest Income $742,514.08
01/06/2005 $20,224.26 Proceeds from $762,738.34

Capital Investment Concepts,

Ltd. claim’®

I1. Appeals Pending in Ninth Circuit Court of Appeals
On May 2, 2005 and August 19, 2005, attorney David Smith filed a Notice of Appeal on
behalf of eleven investor claimants (Ninth Circuit case numbers 05-35430 and 05-35859). The

appellants filed their opening briefs on August 15, 2005 and November 3, 2005, Using the

'This was the account balance as of the date the Receiver filed its last report to the Court.

*This payment was made pursuant to the Court’s October 27, 2005 order.

*These funds are the proceeds from a restitution claim the Receiver filed in S.E.C. v. Richard J. Collins d/b/a
Capital Investment Concepts, Ltd., N.D. Ill.,, No. 01-03085.
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offices of the Ninth Circuit Mediator, Chris Goelz, we attempted to settle the appeal so that
Receivership assets could be preserved. That effort was not successful so on January 4, 2006 we
filed a consolidated response brief. The appéllants filed a reply on January 18, 2006, The Court
of Appeals typically does not hear argument until approximately a year after the submission of
the final brief. The court’s ruling on these appeals will affect the timing in which the Receiver
can distribute the Temaining Receivership Assets. The Receiver recommends that he not submit
a supplemental distribution proposal to the district court until he can incorporate the Court of
Appeals’ recommendations. In order to spur appellate court review, the Receiver will file a
motion requesting that the two appeals be considered on an expedited basis. If the motion to
expedite is granted, the Court of Appeals will rule on the two appeals in a more timely fashion so
that the remaining funds can be distributed to the defrauded investors sooner.
III. Ongoing Asset Recovery Investigations

The March 27, 2001 Order Appointing Receiver directed the Receiver to take custody,
control and possession of property known as the Receivership Assets and to marshal, conserve,
hold, and manage the Receivership Assets. As noted in the September 2005 Report, the Receiver
has worked diligently to recover potential assets in a cost-effective manner and understands that
it is not useful or beneficial to pursue assets at a cost greater than the potential return on the
asset. The Receiver is mindful not to deplete the Receivership Assets as he winds up this matter.
Accordingly, the Receiver has focused on pursuing realistic, tangible assets. The following
discussion explains the progress made to date.

A. Assets the Receiver Expects to Recover and Add to Supplemental Distribution

The Receiver is working to recover funds relating to the following five matters:

4 Appellants are asking for, collectively, a total of $595,571.00.
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(1) Chinese Bonds

Pursuant to the Court’s October 27, 2005 Order, the Receiver has arranged to sell 1,424
Chinese Government 5% Reorganization Gold Loan of 1913 bonds for collector’s value. On
January 20, 2005, the Receiver shipped the bonds to Scott J. Winslow Associates, Inc., a bond
dealer who has agreed to sell the bonds for the Receiver. The Receiver agreed to pay Winslow a
ten percent (10%) commission of all sales. The Receiver anticipates that Winslow will be able to
sell all of the bonds within the next four months at a price ranging between $20.00 and $100.00
per bond. Accordingly, the Receiver hopes to obtain a net recovery of $25,000 to $128,000.

The Receiver previously reported that he had custody of 2,450 bonds. At this time, he
has recovered only the 1,424 bonds that he transferred to Winslow. The Recetver is working
with U.S. postal inspectors and other government agencies to find the remaining bonds.

(2) Belize Trust

Criminal defendant Elizabeth Ann Phillips placed approximately $625,000.00 in a trust
created in Costa Rica, known as the “Belize Trust.” Since the September 2005 Report, the
Belize Trust trustees produced to the Receiver an accounting, which was incomplete. In
response to a Receiver request, the trustees provided additional information on January 23, 2006.
The trustees have acknowledged the obligation to transfer approximately $470,000.00 to the
Receiver, $234,000.00 of which is held in real property. The Receiver and the trustees are
currently discussing how to liquidate and transfer the assets to the Receiver. The Receiver

expects to recover approximately $450,000 by the time of the next report.

(3) Elizabeth Ann Phillips’ Assets in Costa Rica
Attorney Juan de Dios Alvarez holds $21,237.71 of Phillips’ money in his firm’s trust

account in Santa Ana, Costa Rica, and he agrees that the funds should be transferred to the
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Receiver. The Receiver’s office interviewed Alvarez on December 5, 2005, Alvarez reported
that he initially received approximately $615,000.00 from Phillips. $322,140.17 was used to
purchase residential real property. $80,000.00 was loaned to an individual in Costa Rica named
Javier Garcia Penon. $120,000.00 was invested with an individual in Costa Rica named
Guillermo Cubas, and approximately $23,000.00 was paid to Alvarez in fees and costs. The
residential real property subsequently was sold at a loss. Pursuant to Phillips’ direction, Alvarez
transferred approximately $179,200.00 to the Belize Trust trustees.

Alvarez reports that Penon is in bankruptcy and has no assets, and that Cubas owns
residential real property valued at an amount greater than $120,000.00. On January 10, 2006, the
Receiver asked Alvarez to bring a foreclosure action against Guillermo Cubas’ real property in
order to recover Phillips’ July 20, 2000 $120,000.00 investment with Cubas. Alvarez has not yet
responded; but if he agrees to initiate the foreclosure, he will be paid a commission of five
percent (5%) of the amount recovered in foreclosure. It appears that significant funds can still be
recovered here. The Receiver hopes to recover no less than $100,000 by the time of the next

report to the Court,

{4) Gematria Products, Inc.

In July, 1999, the Zidar defendants loaned $500,000.00 to Gematria Products, Inc.
(“Gematria”) located in Carlsbad, California. Dr. Todd Ovokaitys, the founder and President of
Gematria, executed a loan document on behalf of Gematria in which the loan was to be repaid by
July, 2000, along with an amount for profit sharing in lieu of interest payments. The loan was
never repaid.

The Receiver and Gematria have exchanged correspondence about resolving this matter.

The Receiver has reviewed Gematria’s financial records. Gematria has offered to settle this
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matter for $200,000.00 but the Receiver is still reviewing financial records to determine if this is
a proper resolution. The Receiver hopes to recover no less than $200,000 by the time of the next
report to the Court.

(5) AlphaCom, Inc.

The Zidar defendants paid approximately $998,000.00 for 450,000 shares in AlphaCom,
Inc. The Securities and Exchange Commission (S.E.C.) sued AlphaCom, Inc. in the Northern
District of Ohio for misrepresenting its assets and technologies (S.E.C. v. Robert Snyder,
AlphaCom, Inc, et al, N.D. Ohio, No. 03-1349). The federal government recouped
approximately $225,000.00 from AlphaCom, Inc., and Claims Distributor Michael O’Grady at
Kopech & O’Grady, 500 S. Front Street, Suite 1200, Columbus, Ohio, will distribute the finds.
The Receiver submitted a claim on November 15, 2005. O’Grady has yet to submit a plan to th?;
court although he originally planned to do so by mid-January. The Receiver hopes to receive a
payment in an unknown amount by the time of the next report to the Court.

B. Matters Subject to Ongoing Investigation, but Not Likely to Produce Additional
Assets

As noted in the September 2005 Report, the Receiver continues to investigate several
Zidar defendant investments or loans to third parties. The Receiver is focusing on the matters
identified Section I11.A., above. Nonetheless, to make sure no economically recoverable asset is
overlooked, the Receiver is completing his investigation of the investments identified below.

(1) Shawn Rice/SIMPE/VHQ Interface

Between October 14, 1999 and March 3, 2000, the Zidar defendants gave $788,500.00 to
SIMPE Disbursing via wire transfer. On July 29, 2002, Shawn Rice testified in the criminal trial
that he controls SIMPE, or the Society of the Israelite Mosaic Paternal Ethic. The Arizona

Secretary of State reports that SIMPE is an inactive religious organization. Rice also operates
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Rice & Associates in Ash Fork, Arizona. During the criminal trial, Rice testified that the money
transferred to his entity was a gift and that he distributed the funds, pursuant to Zidar’s direction,
to a dozen other entities or individuals. Rice also testified that he received approximately
$45,000.00 in income from the criminal defendants.

Moreover, on November 26, 1999, Meliorations wired $150,000.00 to VHQ Interface,
Inc. in Phoenix, Arizona. The VHQ Interface Articles of Incorporation identify Shawn Talbot
Rice as President and Registered Agent. VHQ Interface, Inc. was administratively dissolved on
or about March 23, 2000.

The Receiver hired an investigator, John Keller, to determine whether Rice or his related
entities have any assets worth pursuing or that could offset the $45,000.00 he received as income
from the Zidar defendants.” Keller has yet to complete his report regarding Rice, and as a result,
the Receiver cannot make a final recommendation to the Court. Although initial indications
suggest that Rice has no assets, the Receiver declines to make a final recommendation prior to
reviewing Keller’s report, and the Receiver will make a recommendation within the next few
months,

(2) Liberty Works Radio Network

Between September 1999 and April 2000, the Zidar defendants wired a $1,300,000.00
gift to Liberty Works Radio Network (“LWRN") located in Maryland. LWRN is an
unincorporated entity controlled by John Kotmair, Jr. The federal government has indicted
Kotmair in Maryland and is seeking a permanent injunction against an entity run by Kotmair
which allegedly sells tax fraud schemes.

Again, the Receiver hired investigator John Keller to determine whether Kotmair has any

*A copy of John Keller’s curriculum vitae is attached as Exhibit A to the Declaration of Michael D. McKay.
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assets worth pursuing. Keller has yet to complete his report regarding Kotmair, and as a result
the Recetver cannot make a final recommendation to the Court. Although initial indications
suggest that no asscts exist worth pursuing, the Receiver declines to make a final
recommendation prior to reviewing Keller’s report.

(3) Fleetwood & Thomas Group

On or about February 6, 1998, the Zidar detendants executed a contract to loan
$65,000.00 to an-entity known as the Fleetwood & Thomas Group. June Ann Bongirno has been
identified as the Managing Director of the Fleetwood & Thomas Group. Her whereabouts are
unknown although investigator Keller located an address in Kelso, Washington. We have
attempted to contact Bongirno at that address unsuccessfully. Keller continues to explore ways
to find and question Bongirno.

At this time, recovery appears unlikely as the Fleetwood & Thomas Group is not a legal
entity with a physical presence. The Receiver, however, declines to make a final
recommendation until Keller completes his investigation.

(4) Western Lending

The Zidar defendants transferred $50,000.00 on April 13, 1998 to Western Lending, a
Texas corporation. Tom Patterson is identified as the principal for Western Lending. It appears
that Patteson is also known as Thomas Polcyn, and the Receiver has located a Thomas Walter
Polcyn in Houston, Texas. In 2002, Polcyn was convicted of bank fraud in the Southern District
of Texas and sentenced to 51 months imprisonment. Poleyn began his supervised release term in
July, 2005. He was ordered to pay $504,201.00 in restitution at a rate of $500.00 per month.

On January 11, 2005, the Receiver attempted to contact Polcyn and the Registered Agent

for Western Lending in Texas even though Polcyn appears to lack any assets worth pursuing.

McKay Chadwell, PLLC
RECEIVER’S SECOND SUPPLEMENTAL REPORT REGARDING 600 Untycrsity St. Ste, 1601

ASSET RECOVERY EFFORTS AND CASE STATUS (C00-823C) - 8 Seattle, Washington 98101
GACLIENTS\01 326\00 [\Receivership Pleadingé\Second_Supplemental_Repor®13006.pld.doe (206) 233-2800 Fax (206) 233-2809




[am—y

Lot = o e T~ A U . T ~ N S S o

S T N T N T T o T s T o T o S o T o g Y G S G S s
oo T B = Y - P o e s R o B o T~ S O T ¥ e

Case 2:00-cv-00823-JCC  Document 423-1  Filed 01/30/2006 Page 9 of 18

The Received is currently reviewing a response from Polcyn, and does not recomimend
concluding this investigation until all reasonable leads have been pursued.

(5) Contractual Management Group

According to statements made by defendant Moreland to an undercover IRS agent in July
2000, a Zidar/Moreland entity, WDI, paid $1,000,000.00 to purchase the intellectual property of
World Contractual Services, a trust company operated by David J. Orr. The new company was
to be called Contractual Management Group.

Orr and his partners pled guilty in Utah federal court in 2004 for violations of the tax
code. The defendants await sentencing, and no restitution has been imposed to date. Although,
Orr has indicated he cannot pay restitution.

After conferring with federal investigators, the Receiver believes that Orr and his partners
lack the assets to repay the $1,000,000.00. The Receiver, however, recommends that it not make
a final determination until the federal action is terminated and a final restitution order is entered.

(6) James Haslem

Zidar loaned James Lynn Haslem $125,000.00 to explore a deal with Saudi Arabian
investors. Haslem, in his trial testimony, characterized the money as a loan that he was obligated
to repay and that was secured by a lien on his home. The Receiver understands that Haslem
owns a home in St. George, Utah that may be used to satisfy the loan obligation. The Receiver
mailed correspondence to Haslem at an address in Utah inviting Haslem to resolve this matter
informally. Haslem has yet to respond, and the Receiver does not recommend concluding this
mvestigation until all reasenable leads have been pursued.

(7) Defendant Phillips” Personal Washington Mutuat Account

On November 18, 2003, Phillips” attorney informed the Receiver about a potential claim
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involving $25,000.00 that may have been stolen from Phillips’ personal Washington Mutual
bank account on or about May 2000. Phillips has agreed to release and assign any interest in this
matter to the receivership. The Receiver has not concluded his investigation of this matter and
has not yet determined whether it is cost-effective to pursue this claim.

(8) Bahamas Fund

On October 19, 1999, Phillips wired $255,000.00 to an account controlled by Mark
Cohen at a Citibank branch in Florida. It is believed that the funds were to be invested in an
investment called the Bahamas Fund, Cohen’s Citibank account has since been closed. On
November 23, 2005, the Receiver served a subpoena on Citibank for Cohen’s bank statements.
Citibank responded to the subpoena and provided most, but not all, of the records on January 4,
2006. Citibank is in the process of producing the remaining bank records. The Citibank records
indicate that Cohen now lives in Carlisle, Massachusetts, and the Receiver has attempted to
contact him at that location. The Receiver has not concluded his investigation of this matter and
has not yet determined whether it is cost-effective to pursue this claim,

(9) Antemin Trust

On December 23, 1999 and February 16, 2000, a total of $300,000.00 was wired from the
defendants’ Washington Mutual account to the Antemin Trust account at the Bank of Nevis in
Nevis, West Indies. The Century Trust Company, Ltd. in Zetlands, Nevis, West Indies is listed
as the Antemin Trust trustee.

On November 9, 2005 and January 13, 2006, the Receiver sent correspondence to counsel
for the Bank of Nevis asking for assistance tracing funds through the Antemin Trust account.
The Bank of Nevis has yet to respond. The Receiver has not concluded his investigation of this

matter and has not yet determined whether it is cost-effective to pursue this claim.

McKay Chadwell, PLLC
RECEIVER’S SECOND SUPPLEMENTAL REPORT REGARDING 600 University St., Ste. 1601

ASSET RECOVERY EFFORTS AND CASE STATUS (C00-823C) - 10 Seattle, Washington 98101
GACLIENTS\01326\00 1\Receivership Pleadings\Second_Supplemental_Report013006.pld.doc (206)233-2800 Fax (206) 233-2809




N =T - - B N - LY B - N ¥

[ I O T o R o R o S N e T T - Y
[~ = I - 7 B = N = B« I e I ~ AN T N S S 6 B O ]

Case 2:00-cv-00823-JCC  Document 423-1  Filed 01/30/2006 Page 11 0f 16

(10) Intermountain Precious Metals

Phillips testified at trial that she belicves approximately $500,000.00 in gold and silver
coins were delivered to Zidar at his home in Arizona between 1998 and 2000, She confirmed
that understanding in an August 25, 2005 interview with the Recciver and stated that Lorraine
Platka-Bird may know of the location of the coins (Platka-Bird once lived with defendant Zidar
in Arizona).

On November 2, 2005, the Receiver asked Platka-Bird te answer informal questions
regarding her knowledge of the gold and silver coins. Platka-Bird responded on November 28,
2005. The Receiver posed additional questions on January 6, 2006 and Platka-Bird responded on
January 23, 2006. Platka-Bird recalls at least one package of coins being delivered to the home
in Gilbert, Arizona. She does not know whether the coins were sold or moved to another
location. She does not know about the current status of the coins, although she believes a
woman named Tammy might have information. The Receiver has reason to believe that Tammy
is Tammy Walker-Folkinga. The Receiver hired Keller to locate Walker-Folkinga, but he has
not concluded his research, The Receiver understands that the coins likely will not be recovered,
However, the Receiver believes it is prudent to examine every realistic and reasonable lead
before making a final decision. The Receiver has not concluded his investigation of this matter
and has not yet determined whether it is cost-effective to pursue this claim.

(11) Moreland’s Banque Internationale a Luxembourg Account

Defendant Moreland noted in his May 15, 2005 pre-sentencing report that he has bank
accounts at the Banque Internationale a Luxembourg. It appears that these accounts may contain
up to $50,000.00. The Receiver currently is working with Moreland’s counsel to draft and

execute an assignment whereby Moreland transfers his interest and the account proceeds to the
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Receiver. The Receiver expects to complete this transfer within the next two or three months.

(12) Gold & Silver Reserve, Inc.

Gold & Silver Reserve, Inc. (GSR), a privately-held company, is operational, but has not
been profitable for several years. The Zidar defendants spent $2,450,000.00 to purchase 425,000
shares in GSR. Dr. Douglas Jackson, the president and primary shareholder of GSR reported in
early January that the company had finally improved its outlook, but informed us that a search
warrant had been executed at his home and office pursuant to a grand jury and that there are
forfeiture proceedings currently pending in the United States District Court for the District of
Columbia. United States v. All Funds Seized From or on Deposit in Sun Trust Account, No.
1:05-cv-02497-RMC.

Pursuant to the government’s forfeiture proceeding, $726,218.91 has been seized. In
addition, the searches have been publicized. According to Dr. Jackson, the seizure and scarches
do not allow him to re-acquire the outstanding stock. Similarly, the publicity will likely make it
difficult for the Receiver to find a buyer for the outstanding stock. Nevertheless, the Receiver
continues to search for potential buyers.

As previously reported to the Court, the Receiver had proposed having the company
audited or valued by an independent appraiser. The Receiver made inquiries and believes it
would cost at least $10,000.00 to conduct such an audit. In light of the new information
regarding forfeiture proceedings, the Receciver plans to follow these proceedings and prospects
for the company before expending sums on a valuation. The Receiver has contacted the United
States Attorneys Office in the District of Columbia and hopes to get further information shortly.

(13) Internct Transactions Transnational, Inc.

On January 6, 2000, defendant Moreland wired $250,000.00 to an account in Bermuda
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for the benefit of Internet Transactions Transnational, Inc. (“ITTI”), a privately-traded
corporation in Virginia. ITTI develops virtual private networks for high-security internet
transactions.

The Receiver has continued to work with James Bennett, the principal owner of ITTI, to
find potential investors who would be interested in purchasing the shares that Zidar and his
associates purchased. As previously reported, ITTI has assets only in intellectual property and
no ongoing operations. The Receiver will continue to search for potential investors through the
present owners of the company, competitors, or others who may have an interest in the company.

(14) Performance Motor Ragcing

In 2000, Meliorations Management executed an operating agreement with Barbour
Racing International, Inc. to form Performance Motor Racﬁg, LLC, a Georgia limited liability
company. The Zidar defendants contributed $2,000,000.00 to start the car racing team.
Meliorations Maunagement and Barbour Racing International, Inc. are the only two members of
the Operating Agrecment.

The Receiver reviewed Performance Motor Racing’s financial records and confirmed that
its asscts have been sold to pay creditors. On December 29, 2005, Performance Motor Racing’s
attorney forwarded tax records for 2000 and 2001, The Receiver’s financial analyst has
reviewed the information and belicves Performance Motor Racing lacks any asscts worth
pursuing. However, the analyst has requested that Performance Motor Racing clarify a fow asset
characterizations prior to making a final determination. The Receiver expects to complete the
investigation of this potential asset within the next two to three months.

C. Matters that Do Not Warrant Further Investigation

After an investigation, the Receiver has determined that the following asset targets are
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worthless and/or incapable of producing a net return for the defrauded investors.

(1) Interdyne, Ltd,

As noted in the September 20035 Report, the United States prosecuted a criminal case
against Kay Cahill and Interdyne, Ltd. in United States v. Cahill, E.D. TX, No. 02-CR-00092.
Cahill pled guilty to charges related to an international Ponzi scheme, and she was ordered to pay
$6,972,500.00 in restitution on August 23, 2003. Cahill is serving her sentence. Detendant
Elizabeth Ann Phillips was identified as a creditor in the Cahill restitution order regarding
$300,000.00 the Zidar defendants invested with Interdyne, Ltd. On June 22, 2003, with
assistance from Phillips, our office filed a motion to substitute the Zidar victims for Phillips on
the restitution order. On October 17, 2005, the federal district court in Texas amended the
restitution order and replaced the Receivership for Phillips on the restitution order, Although
restitution is unlikely, the Receiver proposes that the court order the Receiver to distribute funds
consistent with the method that will be used in the supplemental distribution, if and when Cahill
pays restitution.

(2) Barefootaire

The Receiver recommends taking no further action on this matter. The Receiver has
mmvestigated information provided by Jack Masterman, the principal behind the entity receiving
funds from the Zidar defendants. As previously reported, it appears that the funds were
transferred to a Nigerian scam. The Receiver followed a lead provided by Masterman, who
suggested that a private investigator in Canada was pursuing Masterman’s claims. Repeated
attempts to contact the investigator did not result in any information.

In addition, the Receiver researched assets that Masterman might have as a potential

source for restitution. Masterman has no identifiable assets and has several judgments against
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